REMARKS 

In the Office Action dated January 26, 2008, claims 1-7 were rejected under 
35 U.S.C. §1 02(b) as being anticipated by Westenskow. 

In response, a new method claim is submitted herein that replaces original 
method claim 1, and a new claim directed to an anesthesia system that replaces 
claim 7 are submitted herewith. Independent device claim 4 has been cancelled, 
and the claims previously depending therefrom now depend from new claim 10. 

The method and anesthesia system disclosed and claimed in the present 
application are for the purpose of effectively removing carbon dioxide from gas that 
would otherwise be located in the dead volume or dead space of a breathing 
apparatus used to artificially respirate a patient, such as the anesthesia system. The 
term "dead space" or "dead volume" is well known to those of ordinary skill in the 
field of artificial ventilation of patients. In such an artificial ventilation system, as an 
unintended and undesired consequence of the arrangement of the components and 
conduits in the system, a location or volume may exist in which little or no flow of gas 
occurs, despite the active promotion of gas flow elsewhere in the system. Such a 
location is referred to as a "dead space" or "dead volume." As explained in the 
introductory portion of the present specification, frequently such a dead space is 
located at or near the Y-piece connector that forms the communication between the 
patient and the system. When the patient exhales carbon dioxide-containing gas, 
such gas proceeds into the dead volume and, as a result of little or no gas flow 
occurring within the dead volume, when the patient again inhales, the patient inhales 
this carbon dioxide-containing gas. Such systems conventionally contain a carbon 
dioxide absorber, which is intended to absorb carbon dioxide gas in the exhaled air 



but, because the carbon dioxide-containing exhaled gas comes to be located in the 
dead space, it may not completely circulate, as intended, through the carbon dioxide 
absorber. 

Moreover, in the case of anesthesia systems, a component known as a 
reflector is usually provided to adsorb and desorb the expensive anesthetic so that 
anesthetic exhaled by the patient can be returned to the gas flow that is supplied to 
the patient in the next inhalation in the respiratory cycle. The optimal location for 
placement of such a reflector is also at or near the Y-piece connector, and thus if 
that location happens to be a dead space in the particular anesthesia system in 
which the reflector is located, the reflector is also located in that dead space. 

Evidence of the well known understanding of the term "dead space" by those 
of ordinary skill in the field of artificial ventilation, and in particular in the field of 
anesthesia equipment, is found in the text "understanding anesthesia equipment, 3 rd 
Ed. (1994)." Copies of relevant pages 150-151 and 212-213 thereof are attached 
hereto as Exhibit A. The meaning of 'dead space" is explained at page 151 under 
the heading Mechanical (Apparatus) dead space." At page 213, the text describes 
the portion of a circle system that constitutes the breathing circuit dead space. As it 
so happens, the Westenskow et al reference is an example of such a circle system. 
At page 213, it is explicitly stated that the dead space "extends into the Y-piece as 
far as the partition." This of course applies to ventilators and anesthesia 
apparatuses equally. 

This being the case, the Westenskow et al reference discloses nothing more 
than a standard circle system having a C0 2 absorber located in the circle path 
thereof. From the above definition of dead space, it is clear that the only dead space 



in the Westenskow et al breathing circuit is the space within the common-line conduit 
between the patient and the partition Y-piece. 

The basis of the present invention is to suction the expiration gases that 
would otherwise "stall" in the dead space between or during breadths by the patient, 
so that the CCVenriched expiration gas is not returned to the patient during the 
following inspiration phase. WO 91/19526 (corresponding to United States Patent 
No. 5,400, 778) describes another approach for reducing rebreathing of C0 2 - 
enriched that inevitably collects in the dead space between successive expiration 
and inspiration cycles. Other examples of different methods addressing the same 
problem are described in United States Patent No. 6,761,166 and EP 1459778. A 
basic difference between these conventional approaches and the method and 
system disclosed and claimed in the present application is that, in accordance with 
the invention, the gas in the dead volume is filtered and returned to the dead volume 
or dead space, by virtue of being returned to the first gas flow path in which the dead 
volume is located. The method and system according to the invention thus provide 
an advantage that is not achieved in conventional approaches, namely that a 
consistent volume of gas is always supplied to the patient, because there is no need 
to compensate for "removed" gas, because all of the gas is returned to the flow path 
that contains the dead space. 

The Westenskow et al apparatus does not address the problem of minimizing 
the C0 2 content of the gas within the machine dead space, and thus there is no 
disclosure, and no suggestion, in the Westenskow et al reference that describes the 
subject matter of new independent claims 9 and 10, nor provides any motivation to 



modify the Westenskow et al reference to arrive at a method or system as set forth in 
claims 9 and 10. 

Although now cancelled, claim 8 was rejected under 35 U.S.C. §1 03(a) as 
being unpatentable over Perhag (The Reflector) in view of Westenskow et al. In the 
event that the Examiner may still consider the Perhag reference as being relevant to 
new claims 9 and 10, Applicant's comments concerning that reference are as 
follows: 

The reflector disclosed in the Perhag reference does not constitute or 
represent a dead volume, since the gases passing through the reflector during 
expiration will have C0 2 filtered therefrom by the C0 2 absorber in the inspiratory 
branch of the system during inspiration. The heat-moisture exchanger (HNE) in the 
common-line conduit in Perhag does constitute a dead volume, but there is no 
teaching or suggestion in Perhag to provide a second flow path, in parallel with that 
dead volume, as set forth in each of claims 9 and 10. The Perhag reference, in this 
regard, thus does not provide any teachings beyond those of Westenskow et al. 
Modifying the Westenskow et al reference in accordance with the Perhag reference 
would merely result in a reflector being located in the dead space in the Westenskow 
et al system, but the aforementioned problems would not be overcome. 

All claims of the application are therefore submitted to be in condition for 
allowance, and early reconsideration of the application is respectfully requested. 



The Commissioner is hereby authorized to charge any additional fees which 



may be required, or to credit any overpayment to account No. 501519. 



Submitted b 




(Reg. 28,982) 



SCHIFF, HARDIN LLP 



CUSTOMER NO. 26574 

Patent Department 
6600 Sears Tower 
233 South Wacker Drive 
Chicago, Illinois 60606 
Telephone: 312/258-5790 
Attorneys for Applicant(s). 
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